Proceedin s No: D-16-1210X

IN THE MATTER OF

A Complaint made under sections 34(IA) and 34(I, \.,\.) of the
Professional Accountants Ordinance (Cap. 50)
BETWEEN

COMPLAINANT

The Registrar of the Hong Kong Institute
of Certified Public Accountants
AND

Tong Yat Hung (A01188)
Cheng & Cheng Limited (Moo35)

FIRST RESPONDENT

SECOND RESPONDENT

Before a Disciplinary Conmiittee of the Hong Kong Institute of Certified Public
Accountants

Members:

Ms. DOE, lunarme Pearl (Chainnan)
Mr. CHAN, Chak Ming
Mr. FAN, Hoi Kit

Mr. CHOW, Talc Sing, Peter
Mr. CHU, Yau Wing, Jason

ORDER AND REASONS FOR DECISION

I.

This is the complaint made by the Registrar of the Hong Kong Institute of
Certified Public Accountants ("the Institute") against Tong Yat Hung, a
practising certified public accountant ("the First Respondent") and Cheng
and Cheng Limited, a corporate practice ("the Second Respondent")
(collectively known as "the Respondents").

.

.

2.

By a letter dated 6 September 2018 to the Council of the Institute ("the
Complaint"), the Registrar ("the Complainant") complained that the
Respondents failed or neglected to observe, maintain or othenvise apply
professional standards under section 34(I)(a)(vi) of the Professional
Accountants Ordinance ("FAO").

3.

In November 2018, the parties amended the Complaint ("Amended
Complaint"). On 21 December 2018, the Respondents confinned their
admission of the complaints against them and they did not dispute the facts
as set out in the Amended Complaint. The parties jointly proposed that the
steps set out in paragraphs 17 to 30 of the Disciplinary Coriumittee
Proceedings Rules (the "Rules").

4.

In view of the Respondents' admission, the Committee acceded to the
parties'joint application to dispense with the steps set outin paragraphs 17
to 30 of the Rules and directed the parties to make written submissions on
sanctions and costs.

5.

On 7 May 20 19, the Complainant made his submissions on sanctions and
costs.

6.

On 6 May 2019, the Respondents filed an application for time extension for
making their written submissions on sanctions and costs. The Disciplinary
Committee granted leave for their application. On 21 May 20 19, the
Respondents made and filed their written submissions on sanctions and
costs to the Disciplinary Coriumittee. On I O June 2019, the Complainant
provided his coriuments on the submissions made by the Respondents.

BACKGROUND

7.

The Second Respondent ("Auditor") audited the consolidated financial
statements of Kiu Hung International Holdings Limited (Stock Code:
00381) ("Company") andits subsidiaries ("Group") for the year ended 31
December 2015. The First Respondent was the engagement director
signing the auditor's report.

8.

The engagement included an undertaking to review a preliminary
armouncement of final results for the financial year and required sight of
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the preliminary amiouncement in sufficient time to enable the Auditor to
complete its work.
9.

On I April 2016, the Company published a Final Results Announcement
for the Year Ended 31 December 2015 ("Original Announcement"), dated
31 March 2016.

10.

The Original Armouncement contained the following statement under the
heading "Scope of work of Cheng & Cheng Limited" :

11.

"The financial figures in respect of the preliminary armouncement of the
Group's results for the year ended 31 December 2015 have been agreed by
the Group's auditor, Cheng & Cheng Limited, to the amounts set out in the
Group's consolidated financial statements. .. " (the ''Statement")

12.

The Statement was false or materialIy misleading as the Auditor had not
agreed the financial figures before issuance of the Original Armouncement.

13.

Since I April 20 16, the investing public and the Stock EXchange of Hong
Kong Limited (the ''1Exchange") were erroneously led to believe that the
financial results reported in the Original Armouncement had been agreed
by the Auditor. In addition, the Original Aimouncement contained more
than 15 instances of errors in the figures or contents of the financial
statements, which were only corrected by a clarification armouncement
published on 22 April2016 ("Clarification Announcement").

14.

Notwithstanding the Clarification Announcement, the Auditor did not
disassociate itself from the Statement, in that there has never been any
correction issued to notify the public that the financial figures in the
Original Armouncement were not in fact agreed by the Auditor.

15.

As a result, the Auditor did not exercise adequate diligence in taking
appropriate action to alert those in an oversight position about the false or
misleading information in the Statement,
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Tnn Coll^ERLAiNTS

First Coin laint

16.

Section 34(I)(a)(vi) of the PAO applies to the First Respondent in that he
failed to observe, maintain or otherwise apply the fundamental principle of

professional competence and due carein accordance with sections 100.5(c)
and 130 of the Code of Ethics for Professional Accountants ("Code"), in
that he failed to act diligently to take any step to disassociate the Auditor
from the Statement.

Second Coin laint

17.

Section 34(I)(a)(vi), by way of section 34(IAA) of the PAO, applies to the
Second Respondent in that it failed to observe, maintain or otherwise apply
the fundamental principle of professional competence and due care in
accordance with sections 1005(c) and 130 of the Code, in that it failed to
act diligently to take any step to disassociate itself from the Statement.

RIBL^VANT lPROFESSmAL STANDARDS

18.

Section 100.5(c) of the Code states that a professional accountant shall
comply with the fundamental principle of professional competence and
due care "to maintoin professional knowledge and skill cit the level
789"ired to ensure that a clie"t or employer receives competent
professionalsen, ices based on carryent developments triprczctice,
legislation grid techniq"es and act diligently andin accordznce with
applicable technical ondprqfessiona/ stQ"drycts. "

19.

Section I I 0.2 of the Code states:

', 4prqfessioncilcicco"nia"ishczllnot kilo}, ing!y be associotedt-uith
IC;ports, yet"Iris, communications or other ii!formation where the
professional accountQnt believes that the ing/'ormation. .
a. Contains a motelicilfy, ibise or misleading statemeni, '
b. Contains stalements orii!formoiio"/innishedreckless!y, . or
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c. Omits or obsc"yes intorindtion req"lyed to be incl"ofedwhere
s"ch omission or obscurity would be misleading.
When ci professionol acco"rimnt becomes aware that the acco"ntani has
been associated with s"ch i^formation, the cicco"ntant shall take steps to
be disczssociotedj?om that information. "
20.

Section 130.1(b) of the Code states that all professional accountants
show/d "act diligently in accordznce with applicable technicolgrid
professionalsiandqrcts whenprovidi"gprqfessionci! services. "

21.

Section 130.4 of the Code states that "/dyingerrce encompasses the
re$1ponsibility, to act in accord:Ince with the req"irements of 41n
assignment, caretft, 11^ thoro"gh!y grid on a timely basis. "

22.

Practice Note 730 ("^N 730") provides "Gutc, :Ince/674"ditors
Regarding PrelimtnoiyAnno"ricements of Ann"o1 Res"Its" and should be
read in the context of the ',, linended ProfCzce to the Hong Kong Q"@lily,
Control, A"diting, Review, Other Ass"rance, ondRelatedServices
Prono"ricements" which sets out the application and authority of practice
notes. It was prepared in consultation with the EXchange and the
Securities and Futures Commission, and any deviations from PI\1730 are
expected to be explained by the Auditor.

FACTS AND CIRCUMSTANCES in sniplPORT OF THE coilyirLAiNTs

23.

PI\1730 provides specific steps and procedures for an auditor to properly
discharge its responsibilities when assisting a company with preliminary
results announcements.

24.

On 31 March 2016, Respondents worked with management of the
Company to finalize the preliminary results. Ultimately, the Respondents
realized there was insufficient time for them to agree the results before their
imminent release. They verbally advised management of the Company that
the Original Announcement was not ready for release and release of the
same would be entirely at the Company's own risk and responsibility.
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25.

As the engagement letter stated the Auditor would require sufficient time to
agree the information, the Auditor was within its rights to direct the
Company to remove reference to the results having "been agreed by the
Growp!s auditor" from the Statement.

26.

Despite management's knowledge that the Original Announcement
contained a materialIy misleading statement about the Auditor agreeing the
financial results, the Company proceeded with its issue on I April2016.

27.

Instead of taking action to disassociate itself from the Statement, the
Auditor merely assisted the Company in preparing a Clarification
Announcement to correct the errors in the figures and contents that were in
the Original Announcement

28.

Paragraph 39 of PN 730 states that "where a"ditors become mugre that the
directors hat'e released 41 preliminc, o7 anno"ricement of yes"Its with which
they disagree they write to the a"dit committee regarding the discrepancies
grid req"est the a"of it committee to ingform the leg"lotors of s"ch ingtter "

29.

Further to the point, section 110.2 of the Code states that a professional
accountant should disassociate himself from information he believes to be

materialIy misleading or recklessly furnished.
30.

in the circumstances, the Auditor should have taken steps to disassociate
itself from the Statement by writing to the Company's audit committee to
infonn them that the Statement was not true.

31.

According to the Respondents' submissions, upon becoming aware of the
release of the Original Announcement, the Auditor immediately contacted
the Company to clarify the matter given their review of the financial results
had notbeen completed in accordance with PN 730. They obtained awntten
undertaking from the Company that it would publish a clarification
announcement.

32.

The Respondents further submitted that paragraph 39 of PN 730 had been
complied with in spirit and in substance because:
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(a) the Auditor considered the verbal protest to management as an
acceptable alternative;
(b) writing to the audit committee would also give rise to a Clarification
Announcement being made;
(c) both actions (i. e. verbal protest to management and writing to the
audit committee) would generate the same result, being the issue of a
Clarification Announcement.

33.

However, whilst the Respondents' actions iniglit be attempts to correct the
erroneous figures and contents in the Original Announcement, they did not
constitute disassociating themselves from the Statement. The Statement
remains uricorrected to this date.

34.

Paragraph 39 of PN 730 requires auditors to take active measures when
become aware that the directors have released a preliminary announcement
of results with which they disagree, which is to write to the audit committee
not only regarding the discrepancies, but also to request the audit committee
to inforrn the regulators of such matter. The fact that the subsequent
Clarification announcement was made does not remove the auditors'

responsibility under Paragraph 39 of PI\1730.
35.

The above demonstrated the Auditor's lack of due care in relation to the

Statement in the Company's announcements.
36.

As such, the Respondents failed to comply with sections 100.5(c) and 130
of the Code.

DECISION AND ORDER

37.

The Committee notes that it has a wide discretion on the sanctions it might
impose. Each case is fact sensitive and the Committee is not bound by the
decision of the previous committees.

38.

The Committee takes consideration of the following:
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I.

The Respondents did not participate in the errors in the financial
results contained in the Original Announcement.

11.

The Respondents claimed to have advised management that the
Original announcement was not ready for release.

...

111.

The Respondents claimed to have been in contact with the Company
regarding the Original Announcements after they discovered that it
had been released.

39.

The Committee also takes consideration of the following:
I.

The Respondents did not request the Company to remove the words
in the Original Announcement which referred to the results "having

been agreed by the Group's auditors" despite having the opportunity
to do so.

..

11.

If, as the respondents stated, they had advised the management of
the Company that the Original Announcement was not ready for
release, and subsequently found that the Company had released it,
paragraph 39 of PI. 1730 would apply.

111.

The Respondents did not take steps to disassociate themselves from
the false or materialIy misleading statement in the Original
Announcement

IV.

The Respondents did not comply with PI{730 in that they did not
write to the audit committee of the Company regarding the errors in
the announcement.

V.

The Respondents' obligation to comply with PI\1730 is not negated
by their own view that the audit committee was duly infonned of
the flaw in the Original Announcement and accordingly their own
belief that it was not necessary to take any further action.

40.

The Committee further considers that the public are entitled to expect that
practicing accountants and corporate practices discharge their duties and
carry out their work to the highest standards of probity, independence and
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competence. If public confidence is shaken then the price to be paid by the
entire accountancy profession is very high.
41.

Therefore, the Committee believes that it is important that public

confidence in the accountancy profession is maintained and that any
sanctions imposed by the Committee should also act as deterrence to others
that non-compliance by accountancy professionals to the high standards
expected of them would be viewed seriously and would exact suitably
severe sanctions.

42.

The Committee takes consideration of the Respondents' submissions and
notes that there is no past disciplinary record for the First Respondent.

43.

The Committee also takes consideration of the Respondents' submissions
but notes that the history of regulatory records of the Second Respondent
should not be ignored. The repeated non-compliances of the Second
Respondent on more than one occasion appears to suggest that there was a
persistent failure by the Second Respondent to adhere to professional
standards in their work.

44.

Having considered all relevant facts of the Complaint, the parties'
submissions, the Respondents' conduct throughout the proceedings and
their personal circumstances, the Committee considers that a financial
penalty of HK$35,000 as sanction against the First Respondent and
HKS50,000 as sanction against the Second Respondent are appropriate.

45.

It is also considered that reprimand against all Respondents will be a proper
sanction to signify the Committee's disapproval of their conduct

46.

As for costs, the Committee considers that the sum of HK$93,078 was
incurred reasonably and should be borne by the Respondents.

47.

The Committee makes the following ORDERS :
i) The Respondents be reprimanded under section 35 (1)(b) of the
PAO;
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ii)

The First Respondent do pay a penalty of HK$35,000 pursuant to
section 35 (1)(c) of the PAO;

in)

The Second Respondent do pay a penalty of HK$50,000 pursuant
to section 35 (1)(c) of the PAO;

iv)

The Respondents do pay the costs and expenses in relation to the
proceedings of the Complainant in total sum of HK$93,078 under
section 35 (1)(iii) of the PAO.

Dated the 5 th

day of sept^ribeJ: 20L9
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I-, 'L. .-c:^Ms. DOE Julianne Pearl
Chairman
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Mr. CHAN, Chak Ming

Mr. CHOW, Tak Sing, Peter

Member

Member

Mr. FAN, Hoi Kit

Mr. CHU, Yau Wing, Jason

Member

Member
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