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DECISION

1. This is a complaint made by the Registrar of the Hong Kong
Institute of Certified Public Accountants as the Complainant
against the Respondent pursuant to Section 34(1A) of the
Professional Accountants Ordinance Cap. 50 (“PAQ”) in relation
to the breach of fiduciary duties and/or failure to observe,
maintain or otherwise apply the fundamental principle of integrity
as the director of Excel Courage Holdings Limited (“Excel”) in
respect of the disposal of certain shares on or about 251
September 2013.
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Background

2.

The Respondent is a certified public accountant. When he became
the sole director of Excel and the registered shareholder of the
shares m Excel on about 21% February 2011, he executed an
undated declaration of trust which left the identity of the
beneficiary blank; a blank undated share transfer form; and an
undated letter of resignation as director (“the Blank Excel
Forms”). The reason for executing the Blank Excel Forms is in
dispute.

Excel is a company incorporated in the BVI. From May 2012
onwards, it began to acquire shares in Luxey International
(Holdings) Limited (stock code: 8041) (“Luxey”) and China
Railsmedia Corporation Limited (stock code: 745) (“Railsmedia®).
The total shares in question are 974,180,000 shares in Luxey and
147 million shares in Railsmedia (collectively “the Shares™). At
all the material times, Excel has been the registered owner of the
Shares. From May 2012, Excel started to acquire the shares in
Luxey and Railsmedia and held them in a brokerage account with
Fulbright Securities Limited (“Fulbright”).

On 5% September 2013, Sun Xiao Xiang (“Sun”) opened a
brokerage account at CLC Securities Limited (“CLC”). On
24™ September 2013, the Respondent caused Excel to open a
brokerage account at CLC. On the same date, Tsang Man Ho
Alvin (“Alvin”), Wong Tsz Kin (“Wong”) and Tsang Wing Ho
Ringo (“Ringo”) opened a brokerage account at CLC. On 25%
September 2013, the Respondent caused Excel to transfer all of
the Shares from Excel’s securities account with Fulbright to
Excel’s securities account with CLC; and then from Excel’s
securities account with CLC to the CLC securities accounts in the
names of Sun, Alvin, Wong and Ringo. It is claimed that the
disposal of the Shares owned by Excel was effected pursuant to
an alleged agreement between the Respondent and one of Sun,
Alvin, Wong and Ringo at the price of 40% of the closing price
on the day immediately before, with a payment of HK$4 million
as deposit.

In respect of the transfer to Sun, Alvin, Wong and Ringo, there
were bought and sold notes bearing the date 25% September 2013
and stating the subscription price as HK$0.08 (“the Sold Notes”).
The opening market price on 25 September 2013 was HK$0.08.
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6.  As of 25" September 2013, the market value of the Shares was
HK$146,043,880. Yet, Sun, Alvin, Wong and Ringo had not
made payment for the Shares except providing the Respondent a
cheque payable in the amount of HK$4 million to Excel by Sun.
The cheque payable has not been banked but remains in the
possession of the Respondent. Therefore, neither Excel and/or
Hung Ka Leung (“Hung”) has received payment for the Shares.
The Shares were partly sold by Sun, Alvin, Wong and Ringo from
25™ September 2013 to 27% September 2013.

7. On 25™ September 2013, Hung completed Blank Excel Forms so
that he became the sole registered shareholder and director of
Excel and the Respondent ceased to be the director.

8. Hung obtained an ex parte Mareva injunction against the
Respondent on 26" September 2013. Moreover, Hung obtained an
ex parte Mareva injunction against Sun, Alvin, Wong and Ringo
on 3™ October 2013, restraining them from dealing with the
proceeds of the Shares, and restraining Ringo from dealing with
Railsmedia’s shares held in his CLC account. The proceeds of
sale of the Shares by Sun, Alvin and Ringo, and the unsold Shares
held in the name of Ringo, have been paid into court.

9. A trial was held on 22%, 26" — 30" October, 2", 3d and 5%
November 2015 (“the Trial”) and Deputy High Court Judge R
Ismail SC (“the Court”) ruled in the Judgment under HCCL
34/2013 on 26" February 2016 (“the Judgment”) that the
Respondent was in breach of his fiduciary duty as director when
he disposed of the Shares. Although he has apparently not gained
from his breach of duty, Excel has nonetheless suffered a loss.
Excel is entitled to the return of the Shares and the proceeds
secured by Mareva injunctions and/or paid into court. The Court
further ordered that the Respondent, Sun and Ringo be jointly and
severally liable to pay equitable compensation of
HK$283,780,800 and costs of the action under the Judgment to
Excel.

The Complaints

10.  There are altogether 3 complaints, as listed below:

(1) 1% Complaint: the Respondent failed to comply with the
relevant laws and regulations and failed to avoid any action
that discredits the profession, in breach of sections 100.5(e)
and 150.1 of the Code of Ethics for Professional
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Accountants ("COE"), when he was found to have breached
his fiduciary duties as a director in disposing of the Shares;

(2) 2™ Complaint: the Respondent was in breach of the

fundamental principle of integrity under sections100.5(a),
110.1 and 110.2(a) of the COE, as his breach of fiduciary
duties above was dishonest, and he made false statements
in the Sold Notes to the Shares that the sales were for full
market value and that consideration had been received,
when the same was not true.

(3) 3™ Complaint: the Respondent was guilty of professional
misconduct under section 34(1)(a)(viii) of the PAO, by
reason of his conduct under the 1% and 2™ Complaints
above.

Law and Principles

11.

12.

The complaints were made under section 34(1)(a)(vi) and
34(1)(a)(viii) of the PAO alleging that the Respondent failed to
observe, maintain or otherwise apply the relevant and applicable
professional standards and has been guilty of professional
misconduct.

The complaints refer to various statutory requirements and
applicable professional standards. The relevant laws and
principles will be referred to in the course of the following
reasons; but the major ones are set out at this outset hereinbelow.

Statutory Provisions

13.

14.

15.

Section 34(1)(a)(vi) of the PAO stipulates that a complaint may
be made against any certified public accountant for having failed
or neglected to observe, maintain or otherwise apply a
professional standard.

Section 34(1)(a)(viii) of the PAO stipulates that a complaint may
be made against any certified public accountant for having been
guilty of professional misconduct.

Section 100.5 of the COE provides that: “A professional
accountant shall comply with the following fundamental
principles: (a) Integrity — to be straightforward and honest in all
professional and business relationships; ... (¢) Professional
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16.

17.

18.

Behavior — to comply with relevant laws and regulations and
avoid any action that discredits the profession.”

Section 110.1 of the COE provides that: “The principle of
integrity imposes an obligation on all professional accountants to
be straightforward and honest in all professional and business
relationships. Integrity also implies fair dealing and truthfulness.”

Section 110.2 of the COE provides that: “A professional
accountant shall not knowingly be associated with reports, returns,
communications or other information where the professional
accountant believes that the information: (a) Contains a materially
false or misleading statement; ...”

Section 150.1 of the COE provides that: “The principle of
professional behavior imposes an obligation on all professional
accountants to comply with relevant laws and regulations and
avoid any action that the professional accountant knows or should
know may discredit the profession. This includes actions that a
reasonable and informed third party, weighing all the specific
facts and circumstances available to the professional accountant at
that time, would be likely to conclude adversely affects the good
reputation of the profession.”

Burden and Standard of Proof

19.

20.

21.

22.

In relation to the legal principles, the Respondent refers to the
case of Hollington v F. Hewthorn & Co. [1943] KB 587 for the
general principle that judgments in other proceedings are not
admissible evidence.

However, the subsequent House of Lords’ decision in GMC v
Sparkman [1943] AC 627 ruled that a civil judgment could
constitute prima facie proof in disciplinary proceedings. It was
also ruled that a civil judgment constitutes a "strong prima facie
case which throws a heavy burden on [a respondent] who seeks to
deny [it]".

The Respondent further submitted that the Judgment alone is
insufficient to find him guilty under the requisite standard of
proof as disciplinary proceedings require a higher burden of proof.

However, the Court of Final Appeal held in Solicitor v Law
Society of Hong Kong FACV 24/2007 that the standard of proof
in disciplinary proceedings is the civil standard and civil standard
alone.
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23.

Furthermore, in the subsequent Court of Appeal's judgment in
Chan Kin Hang Danvil CACV 246/12, it was held that ".... the
notion, as advocated by Mr Grossman, that in disciplinary
proceedings there exists a heightened civil standard of proof
which suggests that the standard of proof may vary with the
gravity of the misconduct alleged or the seriousness of the
consequences for the person complained of, must be firmly
rejected. The standard of proof is the civil standard and civil
standard alone. The approach to its proper application is that as
explained by Bokhary PJ in Solicitor (24/07) v Law Society of
Hong Kong."

15t Complaint

24.

The 1® Complaint concerns the Respondent’s breach of the
relevant laws and regulations in disposing of the Shares, namely
the common law rules and statutory provisions concerning the
fiduciary duties owed by a director. As such the 1% Complaint
relates to the Respondent’s breach of section 100.5(¢) and 150.1
of the COE for failing to comply with the rules on directors’
duties.

The Respondent’s Case

25.

26.

27.

The Respondent’s main submission is that what the Respondent
did in selling the Shares on 25™ September 2013 was according to
the instructions of the owner of the Shares. As such, the
Respondent argued that the Judgment was wrong on the basis that
there was no determination of who the beneficial owner(s) of the
Shares was/were.

In essence, the Respondent’s case was mainly that the Respondent
needed to act upon the directions of the true owner(s) of the
Shares and hence “is also accountable to the shareholder”;
therefore, without determining the identity of the beneficial owner,
the Court’s finding that the Respondent breached his fiduciary
duties was wrong.

The Respondent’s second argument is that the decision to sell the
Shares was a “commercial decision” and therefore was beyond
the reproach of the Court. The Respondent’s version is that the
Court’s decision was mainly based on the Court’s comment that
there was no commercial reason for the sale but it is not for the
Court to decide on subjective commercial decisions.
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Discussion and Decision of the 1°* Complaint

28.

29.

30.

31.

32.

33.

In relation to the submission that the Court did not determine the
identity of the beneficial owner, the Committee considers that it is
trite law that directors are required to act “bona fide in what they
consider...is in the best interests of the company” (see Re Smith
& Fawcett 11d [1942] Ch 304 at 306 CA). This is a core duty
which applies to every decision which directors make.
Furthermore, a director is not accountable to a specific
shareholder; on the contrary, a director owes fiduciary duties to
the company to act in its best interests (see Halsbury's Laws of
Hong Kong, Vol 95 §95.0666).

As a starting point, the Respondent’s submission would be
contradictory to the Court’s finding that Excel was the beneficial
owner of the Shares at Paragraph 152 of the Judgment.

A company is a separate legal entity and beneficial ownership
follows the legal ownership. In the premises, this would mean that
the Shares were owned by Excel.

Furthermore, at Paragraph 134 of the Judgment the Court stated
that “I agree with [the Respondent] that I do not need to decide
for present purposes who, if not Mr. Hung, was the beneficial
owner of Excel at the material times”. This shows that it was the
Respondent’s own submission at Trial that the Court need not
determine the beneficial owner of Excel.

Even if the Respondent’s case is that the Court did not determine
the true beneficial owner of Excel, the absence of such finding
does not affect the conclusion that the Respondent breached his
fiduciary duties owed to Excel. This is because during the Trial, it
was not the Respondent’s case that an anonymous third party
owned the Shares and he disposed of the Shares in accordance
with the instructions of the anonymous third party; rather, the
Respondent’s case at Trial was that he himself was the part-owner
of the Shares and he himself made the decision to sell the Shares.

In any event, in Paragraphs 128 - 132 of the Judgment, the Court
rejected the Respondent’s case that he had paid for the Shares and
was part owner with Lau Chi Yuen Joseph (“Lau”). There was no
basis for the Respondent to suggest that the true beneficial owner
was an anonymous third party. No evidence of the same was
adduced at Trial to support the Respondent’s case. As such, the
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34.

35.

36.

37.

38.

39.

40.

Committee is of the view that the Respondent is merely hiding
behind a hypothetical statement devoid of evidence.

Moreover, even if the Respondent had put forward relevant
evidence that an anonymous third party was the beneficial owner
of the Shares, this argument would be rejected by the Committee
in any event. This is because such argument would lack
credibility as it is radically different from what the Respondent
had put forward during the Trial.

In light of the above, the Committee rejected that the
Respondent’s first argument that the Judgment was wrong
because there was no determination of the beneficial owner of the
Shares.

In relation to the Respondent’s second argument that commercial
decisions are beyond the reproach of the Court, the Committee
considers that the reference to Paragraph 166(e) of the Judgment
with regard to commercial decisions was taken out of context. In
Paragraph 166(e) of the Judgment, the Court stated that “there
appears to be no good commercial reason for ‘selling’ the Shares
on the terms of the alleged Excel-Sun Share SPA”. In that
sentence, the Court was not commenting on the sale itself, but
was commenting on whether there were commercial reasons for
the terms of the sale.

The Committee is of the view that this version is apparent because
the Court rejected at Paragraphs 155 — 165 of the Judgment all 4
commercial reasons for selling the Shares given by the
Respondent.

It is obvious that the Court was addressing the terms of the
agreement such as timing and value for consideration. Paragraph
166(e) of the Judgment was a comment that there were no good
commercial reasons for those particular terms, i.e. consideration
fixed at 40% of the closing price and HK$4 million deposit
forwith, which were substantially disadvantageous to Excel.

As such, it is the Committee’s view that the Respondent’s
interpretation stating that there were no good commercial reasons
for the sale itself was a misinterpretation of the Judgment.

In the premises, as Paragraph 166(e) of the Judgment concerned
the terms of the sale, and not the sale itself, it seems to us that this
argument was premised on the wrong assumption that it is not for
the Court to judge commercial decisions. Firstly, it is trite that
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4].

42.

43.

44.

45.

directors owe a fiduciary duty to the company and as such, it is
for the courts to uphold and enforce the standards. Secondly,
although decisions made by directors inevitably involve a degree
of commercial decision-making, this does not mean that there is
no objective standard for the Court to judge a director’s decision.
Thirdly, the Respondent’s logic that the duties owed by a director
would never be enforceable because their commercial decisions
are not for the Court to judge is clearly untenable given the legal
ramificiations in place for breach of directors’ duties and the
existence of the precedent of courts enforcing laws on the breach
of directors’ duties.

In conclusion, as the director of Excel in a fiduciary relationship
with the company, the Respondent was required to act honestly,
in good faith and in the best interests of Excel. Despite being the
registered shareholder of the Shares in Excel, and the sole director
of Excel between 21% February 2011 and 25% September 2013,
even relying on the Respondent’s own case, the Respondent at all
material times held part of the Shares in Excel for the benefit of
another person.

Notably, the Respondent’s own case is that the Respondent was
beneficial owner of only 50% of the Shares, and he disposed of
100% of the Shares on 25" September 2013 without any prior
consent from the other alleged beneficial owner. There was no
suggestion that the financial position of Excel was materially
different on 25® September 2013 yet the Shares were sold in one
day.

Moreover, the Respondent did not act in the interests of Excel in
disposing of the Shares. The Respondent sold the Shares at a 60%
discount of the market price without first attempting to sell the
Shares in the market; and no good reason was advanced for this.

In addition, the Respondent sold the Shares to Sun, a non-Hong
Kong resident previously unknown to the Respondent or Excel,
who was apparently introduced through a bank manager in
mainland China. The terms of the sale were to be completed 7
days later and there was no security for the payment other than a
deposit of HK$4 million.

In light of the above, the Committee holds that the Respondent
was in breach of sections 100.5(¢) and 150.1 of the COE for his
failure to comply with relevant laws, i.e. the Respondent breached
his fiduciary duties to Excel under common law. This is because,
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as stated by the Court in the Judgment, the Respondent did not act
in the best interests of Excel when disposing of the Shares. It is
untenable that the Respondent would consider that it was in
Excel’s best interests to sell the Shares at a 60% discount without
first selling the Shares on the market. It is unbelievable that the
Respondent would consider it to be in Excel’s best interests to
execute the sale without any security other than a deposit for
HK$4 million as held in Paragraph 167(a) to (c) of the Judgment.

2rd Complaint

46.

The 2™ Complaint relates to the Respondent’s breach of the
fundamental principle of integrity as his breach of fiduciary duties
above was dishonest, and he made false statements in the Sold
Notes to the Shares that the sales were for full market value and
that consideration had been received, when the same was not true.

The Respondent’s Case

47.

48.

The Respondent’s main submission is that the Court did not find
the Respondent to have acted dishonestly, and that on the contrary,
the Court found that the Respondent did not gain from the breach
of duty.

The Respondent also submitted that there was no breach of
integrity regarding the Sold Notes. The Respondent’s submission
is twofold. Firstly, the Sold Notes must bear the closing prices for
stamp duty purposes but the consideration received at a
discounted price was a separate matter. Secondly, the statement
would only be false if the consideration stated on the sold note
was less than the consideraton received as this would result in the
defrauding of stamp duty.

Discussion and Decision of the 2" Complaint

49.

50.

In relation to the submission that the Court did not find the
Respondent to have acted dishonestly, the Court held at Paragraph
47 of the Judgment that although the pleadings do not expressly
mention dishonesty, it was clear to the Court from reading the
pleadings as a whole that dishonesty of the Respondent was
alleged, and in particular, the Respondent’s theft of the Shares.

Further, the Court considered that the allegation against the
Respondent was characterized as “theft of shares” in Paragraphs
47 and 50 of the Judgment and as misappropriation in Paragraphs
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51.

52.

53.

54.

55.

53 and 54 of the Judgment. The Committee is of the view that
theft and misappropriation of the Shares clearly amount to
dishonesty as dishonesty is one of the elements in order to commit
the offences of theft and misappropriation.

Furthermore, the Court found that two other defendants, namely
the 2" and 5% Defendants, had dishonestly assisted the
Respondent in his breach of fiduciary duties. If the Court found
the accessories, i.e. the 2™ and 5% Defendants to have acted
dishonestly, it defies common sense and logic that the main
defendant, i.e. the Respondent, was not found to have acted
dishonestly.

Moreover, the Committee considers that there was dishonesty on
the part of the Respondent given that an honest person would not
participate in a transaction if he knows it involves a
misapplication of trust assets to the detriment of the beneficiairies.
An honest person would not deliberately turn a blind eye and
proceed with the transaction either as held in Paragraph 171(b) of
the Judgment.

The second argument advanced by the Respondent is that there
was no breach of integrity with regard to the Sold Notes. The
Respondent’s argument is that there would only be a breach of
integrity if it involved the defrauding of stamp duty. In other
words, the Respondent’s version is that there would only be
falsity if it involved understating the consideration but there
would not be falsity in overstating the consideration and paying
more stamp duty.

The Committee is of the view that there was a false statement
regardless of whether the consideration was more or less than the
actual amount. The Committee considers that the fact that the
Respondent has not defrauded in relation to stamp duty is
irrelevant regarding the purpose of the 2™ Complaint. This is
because he is not accused of defrauding stamp duty. The
Committee is of the opinion that the Respondent’s argument
confuses two matters, namely the terms of the contract for sale
and the payment of stamp duty. The Sold Notes should reflect the
actual price for the sale of Shares, which in this case would be
40% of the closing price.

The Court took the same view as in Paragraph 167(d) of the
Judgment that the statement under the Sold Notes was false and
misleading. The Court took the view that the Respondent signed
the Sold Notes on the false basis that the sale was for full market
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56.

57.

value and on the basis that consideration had been received, when
in reality, neither were true.

Given the above, the Committee is of the opinion that the
Respondent’s arguments that there was no breach of integrity is
baseless and untenable.

In the premises, the Committee holds that the Respondent
breached the principle of integrity under sections 100.5(a), 110.1
and 110.2(a) of the COE on the basis that the Respondent acted
dishonestly as he breached fiduciary duties as stated hereinabove
and caused Excel to knowingly mislead the Inland Revenue
Department by signing the Sold Notes on a false basis, and by
knowingly participating in a transaction which involved the
misapplication of trust assets to the detriment of the beneficiaries.

3" Complaint

58.

59.

The 3™ Complaint relates to whether the Respondent has been
guilty of professional misconduct under Section 34(1)(a)(viii) of
the PAO with reference to the 1 and 2™ Complaints.

It is unnecessary to repeat the details of the 1% and 2™ Complaints
here.

The Respondent’s Case

60.

61.

62.

The Respondent denies the 3 Complaint and the Respondent’s
case mainly is that there was no professional misconduct because
the acts in dispute were not conducted in his capacity as an
accountant. The Respondent stated that he was disposing of the
Shares as he “thought right”.

Further, the Respondent argued that even if he made the wrong
decision in selling the Shares, there was no professional
misconduct on the basis that, according to the Respondent’s
version, the Court made no finding that the Respondent was in
breach of his professional conduct. The Respondent also stated
that the Court made no adverse comment regarding the
Respondent as an accountant; it is the Respondent’s version that
he has done nothing to discredit the profession.

Moreover, the Respondent argued that if the present situation
constituted professional misconduct, this would cause a chilling
effect where “all accountants will be slow in taking up the role as
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director because breach of a director’s duty even without finding
of fraud; dishonesty or other misconduct can be used as proof of
breach of professional misconduct.”

Discussion and Decision of the 3 Complaint

63.

64.

65.

66.

67.

The starting point is that the term “professional misconduct” has a
wide meaning. It encompasses conduct, acts or omissions which
fall below the standards expected of members of the profession
(see Law Yiu Wai, Ray v The Medical Council of HK HCAL
46/2015).

The principles in the COE cover both professional accountants in
public practice and professional accountants in business. The
definition of professional accountants in business under the COE
is “A professional accountant employed or engaged in an
executive or non-executive capacity in such areas as commerce,
industry, service, the public sector, education, the not for profit
sector, regulatory bodies or professional bodies, or a professional
accountant contracted by such entities”. Given the definition
hereinabove, the Committee is of the view that the definition of
professional accountants in business covers the activities of the
Respondent as director and shareholder of Excel.

Although the Court does not mention professional misconduct
committed by the Respondent in the Judgment, the issue of
professional misconduct is a matter for the Committee to decide
as opposed to the Court.

The Committee considers that the Respondent’s argument
regarding the potential chilling effect the case would have on
accountants taking up a director’s role is groundless and does not
advance his case. The Committee opines that this factor is not
relevant in deciding whether the Respondent has failed or
neglgected to comply with the relevant professional standards.

The Committee is of the view that integrity and honesty are
cornerstones of the accountancy profession. The Committee is of
the opinion that the Respondent was in dereliction of his duties by
breaching the fundamental principles of integrity and honesty as
stated hereinabove. The Committee is also of the view that the
Court’s findings and the Respondent’s blatant disregard for his
fiduciary duties have no doubt damaged the reputation of the
accountancy profession. Accordingly, the Committee holds that
the Respondent was guilty of professional misconduct under
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section 34(1)(a)(viii) of the PAO, by reason of his conduct under
the 1% and 2" Complaints above.

Further Comments

68.

69.

70.

In light of the written submissions made by both parties before the
trial and the oral submissions made by the Complainant during
the trial (the Respondent was given proper and due notice for the
trial and yet did not turn up), it is impossible for the Committee to
exhaustively set out every point raised and all evidence referred to.

The essential arguments and submissions have been set out in this
Decision which the Committee considers sufficient for the
Complaints to be resolved. In the circumstances, the Committee
does not recite all the points of submission made by the parties.
However, the Committee wishes to make clear that it has
considered all of the said submissions and all relevant evidence
presented in the present case before making the Decision herein.

Furthermore, in the course of the trial, points were taken as to the
scope of the Complaints. After due consideration, the Committee
finds that the allegations made by the Complainant and the
evidence presented in proof fall within the ambit of the
Complaints and there is nothing which would have taken the
Respondent and his legal team by surprise. The Respondent was
able to and thoroughly dealt with the said allegations in his
defence. In any event, there is no prejudice to the Respondent.

Conclusion

71.

In light of the reasons above, the Committee concludes that all 3
complaints are established against the Respondent.
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Orders and Directions

72.

The Committee makes the following orders and directions,

(1)
2)

€)

(4)

All the 3 Complaints are proved against the Respondent;

The Complainant shall file and serve a written submission
on sanctions and application for costs together with a
statement of costs, if any, within 14 days of the service of
this Decision;

The Respondent shall file and serve a written submission on
sanctions and why costs should not be ordered against the
Respondent and on the Complainant’s statement of costs
within 14 days of service of the Complainant’s said written
submission under paragraph (2); and

The parties are at liberty to apply for any further directions
in writing to the Committee.
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Dated this 16th day of pecember 2019

Mr. WONG Tim Wai

Chairman
Ms. CHAN Wai Kam, Caroline Ms. CHUI Hoi Yee
Member Member
Mr. CHOW Dennis Chi In Mr. NG Chi Keung, Victor
Member Member '
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