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BY HAND      

22 July 2005 
 
Our Ref.: C/PRMC 
 
The Hon. Frederick MA Si-hang 
Secretary for Financial Services and the Treasury 
8th Floor, West Wing 
Central Government Offices 
Hong Kong 
 
 
Dear Fred, 
 
Hong Kong Institute of Certified Public Accountants 
Proposed Proportionate Liability Framework for Hong Kong 
 
Further to my letter to you dated 14 March 2005 enclosing the Institute’s Paper “A Case 
for Professional Liability Reform in Hong Kong” and our lunch meeting on 14 June 2005, I 
am pleased to present three possible scenarios in summarized form and our 
recommendations for the introduction of Proportionate Liability in Hong Kong as 
requested. 
 
A  Three common types of Proportionate Liability 
 
The Institute is of the view that there are three approaches to Proportionate Liability: 

 
(i)  Introducing a wholesale tort reform to replace the principle of joint and several 

liability with Proportionate Liability. 
 
(ii) Introducing Proportionate Liability legislation to replace the common law that 

imposes joint and several liability for economic loss or damage to property caused 
by concurrent wrongdoers with rules that limit the liability of each concurrent 
wrongdoer to reflect the extent of the wrongdoer’s responsibility for the loss or 
damage (excluding personal injury, fraud or dishonesty).  
 
This is a system of Proportionate Liability adopted in Australia. The Administration’s 
attention is drawn to the Proportionate Liability Act 2005 of the Northern Territory of 
Australia (Annex I), which we believe can be easily adapted for Hong Kong. 
 

(iii) Introducing amendments to the Companies Ordinance to adopt Proportionate 
Liability for auditors (and corporate officers) in situations where they are found to be 
liable for damages arising out of the performance of any function contemplated by 
the Ordinance. Joint and several liability continues to apply where there has been 
fraud or dishonesty.  
 
This is the system of proportionate liability adopted in Bermuda. The 
Administration’s attention is drawn to section 98(B) of the Bermuda Companies Act 
1981 “Liability of auditor or officer” (Annex II), which we believe can be adapted to 
suit Hong Kong. 
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B The Institute’s Recommendations 
 
The Institute would like to make the following recommendations to the Administration for 
proactive consideration: 
 
• Approach (i) is not recommended as this would involve a significant and 

fundamental change to the law of tort covering a very wide scope including personal 
injury. The Institute has always advocated that proportionate liability should be 
introduced with exceptions and to exclude actions involving personal injury, fraud, 
dishonesty or willful defaults. 

 
• Approach (ii), as adopted in the Northern Territory of Australia, is considered an 

appropriate framework for Hong Kong. This legislation has the advantages of being 
simple, excludes personal injury and would benefit business in general and all 
professions, not solely auditors.   

 
• Approach (iii), as adopted in Bermuda, is the simpliest and fastest way to introduce 

proportionate liability for auditors (or auditors and corporate officers) in Hong Kong. 
The approach will involve only an amendment to the Companies Ordinance which is 
not onerous.  However, this approach will only apply to Hong Kong incorporated 
entities.  The vast majority of listed entities in Hong Kong are not Hong Kong 
incorporated.  Furthermore, this option applies only to auditors and/or corporate 
officers. 

 
For the avoidance of doubt the Institute would take this opportunity to advise that both 
options (ii) & (iii) will need to be backed up by the introduction of Limited Liability 
Partnership (LLP) which can proceed independently as it is not directly linked in a 
legislative sense with the introduction of Proportionate Liability.  However, we would 
specifically reiterate that LLP on its own would not be sufficient as regards our profession. 
 
The Institute urges you to support our recommendations and take them through to your 
colleagues in the Department of Justice and the Chief Secretary’s Policy Committee. We 
would welcome an opportunity to meet with you once you have had an opportunity to 
consider the recommendations. 
 
Yours sincerely, 
 

 
 
Edward K.F. Chow 
President 
Hong Kong Institute of Certified Public Accountants 
 
EC/SSLC/jc 
Encl. 
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